
-~

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION
CASE NO. CV12-03237 EJD

CREDITOR CLAIM FORl\1

THIS SPACE RESERVED FOR ADMINISTRATIVE USE ONLY

SECURITIES AND EXCHANGE COMMISSION
V$,

SMALL BUSINESS CAPITAL CORP.; MARK FEATHERS; INVESTORS PRIME
FUND, LLC. AND SHC PORTFOLIO FUND. LLC

1. NAME OF CLAIMANT: U. S. Small Business Administration

Address: 409 Third Street, S.W.
Washington, D.C. 20416

Telephone No. of Claimant: 202 - 205 - 653 8

EmaiiAddress: Brent. Ciurlino@sba.gov

Tax 1.0. or SSN: 53-021-5587

Contact Person including Attorney (attach Power of Attorney) Brent M. Ciurlino, Director, OCRM

2. Nameasitshouldappearondistributioncheck U.S. Small Business Administration

3. Basis of claim:
[-1 Goods sold
1-1Services performed
[-1 Taxes
1-1Wages, salaries or compensation (fill out below)

Unpaid compensation for services performed from to (dates)

1-1Benefits (provide a detailed explanation on attached sheet)

~ Other (provide a detailed explanation on attached sheet)

5. Date claim was incurred: Various

6. Total amount of claim as 0($ 24, 181 , 66 5 . 40

6a. [Xi Check this box if you contend your claim is subject to a security interest. Attach copies of all security agreements and other documents that
evidence the claim ofsecured status,

6b. [ I Check this box if claim includes interest or other charges, such as attorney's fees or late fees, in addition to the principal amount of claim. Attach
itemized statement ofinterest or additional charges.

7. Date-Stamped Copy: To receive an acknowledgement of the filing of your Claim Form, enclose a stamped, self-addressed envelope and an additional copy
of this Claim Form,

8. Signature: Sign and print the name and title, if any, of the claimant or other person authorized to file this claim (attach copy of power of attorney, or other
documents as needed). YOU MUST PROVIDE AN ORIGINAL SIGNATURE.

By Signing My Name Below, I Acknowledge and Affirm that:
I will supplement this Response Form if any information given later becomes inaccurate or incomplete; I am a creditor of Small Business Capital Corp. or its
;~~:~~~; I hereby affirm that the answers provided herein are truthful; and that I understand that this Response Form is submitted under penalties of

D.t"J::=~l-=. ~Slgnatu~----

Name: B M.· ~no

Title (ifany) Director, Office of Credit Risk Management
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SECURITIES AND EXCHANGE COMMISSION

CREDITOR CLAIM OF
U.S. SMALL BUSINESS
ADMINISTRATION

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION
CASE NO. CV12-03237 EJD

VS.

SMALL BUSINESS CAPITAL CORP.; MARK FEATHERS;
INVESTORS PRIME FUND, LLC AND SBC PORTFOLIO
FUND,LLC

CLAIM OF U.S. SMALL BUSINESS ADMINISTRATION

1. I am the Director of the Office of Credit Risk Management for the U.S. Small Business
Administration ("SBA,,).l In my capacity as Director, I have responsibility for managing
program credit risk, monitoring lender performance, and enforcing lending program requirements
for SBA's financial programs, including SBA's 504 loan program and SBA's 7(a) loan program.
The statements contained herein are based either on my personal knowledge, on information
supplied to me by employees of SBA, or on records and information available to me in my
official capacity.

2. This statement and the related claim form is being submitted to Thomas A. Seaman ("Receiver"),
the Court-appointed permanent receiver for Small Business Capital Corp. ("SB Capital Corp."),
Investors Prime Fund, LLC ("IPF"), SBC Portfolio Fund, LLC ("SPF"), SBC Senior Commercial
Mortgage Fund, LLC ("Sen. Comm. Mortgage"), Small Business Capital, LLC ("SB Capital
SBLC") and their subsidiaries and affiliates (collectively, the "Receivership Entities").

3. SBA is an independent agency of the United States and the primary federal regulator of certain
lenders under the Small Business Act, 15 U .S.C. § 631 et seq. ("Small Business Act").

4. SBA directly regulates certain private non-depository lending institutions that originate and
service SBA 7(a) loans, known as a Small Business Lending Company ("SBLC"). 13 CFR
§120.470. SB Capital SBLC is a subsidiary of certain Receivership Entities and is a licensed
SBLC. SB Capital SBLC is authorized to participate in the 7(a) loan program.

SBA '(a) Loans

5. SBA guarantees certain private loans to small businesses, as authorized by Section 7(a) of the
Small Business Act, commonly known as "SBA 7(a) loans." For each SBA 7(a) loan originated
by a participating lender, SBA conditionally agrees to guarantee a certain percentage of the loan
in the event of a default, ranging from 50% to 90%.

1Capitalized terms not otherwise defined herein shall have the same meaning contained in Part 120 of Title 13 of the Code of
Federal Regulations.
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6. SBA guarantees the guaranteed portion of an SBA 7(a) loan pursuant to one or more U.S. Small
Business Administration Loan Guarantee Agreements (SBA Form 750), between the related SBA
Lender and the SBA, and pertinent SBA regulations found at 13 CFR Part 120 of the Code of
Federal Regulations ("CFR"). A copy of SB Capital SBLC's SBA Form 750 is attached as
Exhibit B.

7. SBA 7(a) loans are bifurcated into a guaranteed portion and an unguaranteed portion. Principal
and interest payments that are collected on SBA 7(a) loans are allocated pro rata by the SBA
Lender based on the outstanding principal balance of the guaranteed and unguaranteed portion of
the loan.

8. SBA rules permit certain lenders, under certain conditions, to sell the SBA guaranteed portion of
SBA 7(a) loans to investors in the "secondary market." 13 CFR § 120.600 et seq. The SBA
Lender may hold the guaranteed portion of the SBA 7(a) Loan or may sell the guaranteed portion
in the secondary market pursuant to one or more Small Business Administration Secondary
Participation Guaranty Agreements (SBA Form 1086) executed by the SBA Lender, the SBA and
the purchaser of the guaranteed portion, the SBA' s Secondary Market Program Guide and other
pertinent SBA regulations found at 13 CFR Part 120. A copy of a sample SBA Form 1086 is
attached as Exhibit C.

9. As a result of a secondary market sale, the secondary market investor purchasing the guaranteed
portion of the SBA 7(a) loan receives a certificate that includes an unconditional guarantee of
timely payment to the investor by SBA.

10. As a lender participating in the SBA 7(a) loan program, SB Capital SBLC owes SBA certain
obligations relating to the origination, sale to the secondary market, servicing, and liquidation of
SBA 7(a) loans. These obligations are specified in various statutes, regulations, agency standard
operating procedures ("SOPs"), agreements, and forms of which each SBA Lender is made aware
and/or signs. SBA generally reviews and approves loans originated by 7(a) lenders prior to
guaranteeing a portion of the loan. However, under SBA's Preferred Lender Program ("PLP"),
SBA delegates its authority to review and approve loans to certain lenders, meaning that the SBA
guarantee may attach without prior SBA credit review. A number of the loans listed on Exhibit A
are PLP loans.

11. SBA's guarantee is contingent upon the SBA Lender's compliance with SBA's Loan Program
Requirements and the SBA Loan Authorization. Pursuant to 13 C.F.R. §I20.524(a), SBA is
released from its liability on a 7(a) loan guarantee (in whole or in part), if a SBA Lender, inter
alia: (1) fails to comply materially with any Loan Program Requirement; (2) fails to make, close,
service, or liquidate a loan in a prudent manner; (3) places the SBA at risk by its improper action
or inaction; (4) fails to disclose a material fact to SBA regarding a guaranteed loan in a timely
manner; or (5) misrepresents a material fact to SBA regarding a guaranteed loan.

12. If an SBA Lender is holding a SBA 7(a) loan on its books (i.e., has not sold the SBA-guaranteed
portion to secondary market investors) and the loan defaults, it can request that SBA honor its
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guarantee. 13 CFR § 120.520. SBA is not required to purchase the guaranteed portion of the loan
from the SBA Lender unless the SBA Lender has submitted to SBA sufficient documentation to
permit SBA to determine whether purchase is warranted. 13 CFR § 120.524. After the SBA
Lender submits the relevant documentation, SBA conducts a "pre-purchase review" to determine
whether a purchase obligation arises. If the pre-purchase review reveals deficiencies, SBA
determines whether these deficiencies release it from its guarantee in whole or in part. If SBA is
released from its guarantee in whole, it is called a "full denial." If SBA is released from its
guarantee in part, it is called a "partial denial" or "repair." If the pre-purchase review reveals no
deficiencies, SBA will purchase the guaranteed portion of the loan.

13. When the guaranteed portion of an SBA 7(a) loan that has been sold to a secondary market
investor defaults, the SBA Lender has the option of repurchasing the loan directly from the
investor and then making a purchase request to the SBA. If the SBA Lender elects not to
repurchase the loan from the investor, SBA must purchase the guaranteed portion of the loan
from the secondary market investor. 13 CFR §120.601. SBA's guarantee to the secondary market
investor is unconditional, i.e., not subject to the conditions imposed on the SBA Lender. When
SBA purchases the loan, it notifies the SBA Lender and requests sufficient documentation to
allow SBA to review the SBA Lender's administration of the loan. 13 CFR §120.524. The SBA
then reviews this documentation (conducting a "post-purchase review"), and determines whether
it reveals deficiencies that release SBA from all or part of its liability. If such deficiencies are
discovered, SBA is entitled to recover from the SBA Lender any monies SBA paid to investors
on its guarantee plus interest. 13 CFR §120.524(b). There can be "full denials," "partial denials,"
or "repairs."

14. SB Capital SBLC is also responsible for making periodic financial reports to SBA and for paying
certain regulatory and administrative fees. 13 CFR §120.1 070.

First Lien Position 504 Loans

15. SBA's 504 loan program provides long-term, fixed rate financing to small businesses for
expansion or modernization, including land and new building construction, existing building
purchases or renovation, and acquisition of machinery and equipment. In a typical 504 loan
program project, a third party lender ("First Lien Position 504 Lender") provides a loan for 50
percent or more of the project costs ("First Lien Position 504 Loan"). A Certified Development
Company ("CDC") (nonprofit entities established pursuant to the 504 loan program and regulated
by SBA) provides a separate loan for up to 40% of the project costs ("CDC 504 Loan") funded
through the sale of a debenture that is 100% guaranteed by SBA. Finally, the small business
borrower contributes at least 10 percent of the project costs.

16. The First Lien Position 504 Loan and the CDC 504 Loan are two separate loans. SBA performs
an eligibility review and underwrites the CDC 504 Loan only. SBA does not review or
underwrite the First Lien Position 504 Loan. Regulations implementing the 504 loan program are
in Subpart H of Part 120 ofSBA's regulations at 13 CFR Part 120, Subpart H.
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17. Under Section 503 of the American Recovery and Reinvestment Act of2009, P.L. 111-5,
Congress provided temporary authority to SBA to assist the secondary market for the First Lien
Position 504 Loans by allowing the SBA Administrator to establish a secondary market guarantee
for pools of First Lien Position 504 Loans to be sold to third-party investors ("FMLP Program").

18. The regulations promulgated by SBA that govern the Recovery Act program are located at 13
CFR § 120.1700 - 1726. First Lien Position 504 Loans considered for pooling under the FMLP
Program must meet strict eligibility requirements. SBA has the right to review any First-Lien
Position 504 Loan before it can be added to any pool and SBA may prohibit a pool's formation
based on SBA's review in its sole discretion.

19. To participate in the FMLP Program, the lender selling the First Lien Position 504 Loan
("Seller") must retain a 15% or greater interest in the First Lien Position 504 Loan, must service
the First Lien Position 504 Loan in a commercially reasonable manner consistent with prudent
lending standards and in accordance program rules and regulations, and must service and
liquidate the First Lien Position 504 Loan until the loan is repaid in full. 13 CFR §§ 120.1712-13.
In addition, the Seller must sign the First Lien Position 504 Loan Pool Guarantee Agreement
("504 FMLP Guarantee Agreement"). Copies of the FMLP Guarantee Agreement for all of the
Receivership Entities' FMLP loans are attached as Exhibit D.

20. Under the 504 FMLP Guarantee Agreement the Seller is obligated to SBA for servicing and
liquidation of First Lien Position 504 Loans and for certain losses incurred by SBA on its
guarantee. 504 FMLP Guarantee Agreement, Section 2, (a), (b) & (c).

21. SBA also has the right to recover monies paid on SBA's guarantee of a pool certificate backed in
part by the Seller's First Lien Position 504 Loan if the SBA determines, in its sole discretion, that
certain events have occurred, including but not limited to, a Seller's improper action or inaction
that has put SBA at risk, a Seller's failure to disclose a material fact regarding a First Lien
Position 504 Loan to SBA in a timely manner, a Seller's misrepresentation of a material fact, a
Seller's failure to comply materially with program rules and regulations, or a Seller's failure to
make, close, service or liquidate loans in a prudent manner. 13 CFR § 120.1719.

SBA's Claim Against the Receivership Entities

22. The transactions at issue are small-business loans partially guaranteed by SBA that have been
originated and serviced by SB Capital SBLC and/or the Receivership Entities, and in most cases
sold to third-party investors. SBA's payment of its guarantee on these loans (as well as its
participation in certain costs relating to their servicing and liquidation) is contingent on SB
Capital SBLC and the Receivership Entities' full compliance with applicable rules and
regulations. When a lender, such as SB Capital SBLC, does not comply with all of these rules,
SBA is entitled to payment of certain corresponding amounts, referred to as "repairs" and
"denials." While there are many components to SBA's anticipated claim, the principal portion is
the (current and estimated future) repairs and denials or other claims SBA has calculated SB
Capital SBLC and the Receivership Entities will owe SBA on loans for which SBA has already
(or will have to) make good on its guarantee, in most cases directly to the third-party investors.
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23. In March 2013, SBA requested that Fuentez-Fernandez and Company ("FFC"), an SBA
contractor, perform a targeted review of the Receivership Entities' respective 7(a) and FMLP loan
portfolios.

24. SB Capital SBLC originated and services the SBA 7(a) loans listed on Exhibit-A, attached hereto.
All of these loans (except for two loans listed on Exhibit A) were sold by SB Capital SBLC in the
secondary market.

25. The Receivership Entities (other than SB Capital SBLC) sold the FMLP loans listed on Exhibit A
in the secondary market. In many cases, the Receivership Entities (other than SB Capital SBLC)
transferred the required retained interest for the FMLP loans among various entities, including
multiple Receivership Entities and their affiliates. To the extent the Receivership Entities or their
affiliates participated in such intercompany transfers, such entities are also liable to SBA for any
deficiencies.

26. As a result of the targeted review and SBA records, SBA has determined that it has a contingent
claim against SB Capital SBLC in the amount of $2,711,712, which represents SBA's current
estimate of the repairs/denials or contingent liabilities associated with SB Capital SBLC's SBA
7(a) loan portfolio pursuant to SBA Loan Program Requirements. SBA reserves the right to
amend and increase the amount of this contingent claim up to the Total Outstanding Balance of
the SBA 7(a) loans as set forth on Exhibit A.

27. With respect to the SBA 7(a) loans, SBA has the right to recover any outstanding obligations
owed by SB Capital SBLC to SBA by setting off funds due to SB Capital SBLC related to
secondary market transactions or due from SBA, including but not limited, any servicing strip SB
Capital SBLC may be entitled to with respect to SBA 7(a) loans sold in the secondary market.
See generally 13 CFR Part 120; SBA Form 1086, -,r 3. In addition, SBA has the right to set off
funds owed to SB Capital SBLC with respect to any SBA 7(a) loan that was not sold by SB
Capital SBLC in the secondary market (see two loans listed on Exhibit A). SBA reserves the
right to withhold any amounts it may owe SB Capital SBLC to use as an eventual set-off against
SBA's claim against SB Capital SBLC with respect to the SBA 7(a) loan portfolio.

28. As a result of the targeted review and SBA records, SBA has determined that it has a contingent
claim against the Receivership Entities in the amount of $21,435,684.40, which represents SBA's
current estimate of the contingent liabilities associated with the Receivership Entities' First Lien
Position 504 Loans that were sold into pools guaranteed by SBA pursuant to SBA regulations
found at 13 CFR §§ 120.1700 - 1726 and the 504 FMLP Guarantee Agreements. SBA reserves
the right to amend the amount of this contingent claim up to the Total Outstanding Balance of the
FMLP loans as set forth on Exhibit A.

29. With respect to the FMLP loans, SBA has the right to recover any outstanding obligations owed
by the Receivership Entities (other than SB Capital SBLC) to SBA by setting off funds due to the
Receivership Entities related to any secondary market transactions or due from SBA, including
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but not limited, any servicing strip the Receivership Entities may be entitled to with respect to the
FMLP loans. 13 CFR §§ 120.1700 - 1726; 504 FMLP Guarantee Agreement, ~ 3(j). SBA
reserves the right to withhold any amounts it may owe the Receivership Entities (other than SB
Capital SBLC) to use as an eventual set-off against SBA's claim against the Receivership Entities
(other than SB Capital SBLC) with respect to the FMLP loans.

30. SBA has a liquidated claim against SB Capital SBLC and the related Receivership Entities in the
amount of $34,269, which represents the fixed contract price ($28,320) and the travel cost
($5,949) reimbursed to FFC to conduct the targeted review.

31. SBA reserves the right to withhold amounts it may owe any of the Receivership Entities to use as
an eventual set-off against SBA's claim against any of the Receivership estates.

Miscellaneous

32. The filing of this claim is not to be construed as a waiver ofthe right of the United States, or of
any agency or instrumentality thereof, to amend this claim.

33. The filing of this claim is not to be construed as a waiver of the right of the United States, or of
any agency of instrumentality thereof, of any other claim or right of action or recoupment or
setoff or of any other right whatsoever that the United States, or any agency or instrumentality
thereof, has or may have against the Receivership Entities, the Receiver, or any other person.
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EXHIBIT A

7(a) Loans

SBA Loan Borrower Type Gross Active Comments SBA's SBA

Number Name of Balance Guaranty Guaranty

Loan Exposure %

4108505010 ROBERTMARSHALL 7(a) 957,019.27 861,318 90

(EPC)

4185705004 MARTIN NEELYAND 7(a) 1,049,520.75 787,140 75

CONNIE WU, AS

4228255001 CHARLES& PAMELA 7(a) 1,091,332.76 818,499 75

PllTS

4231575004 S02, LLC 7(a) 1,093,282.52 819,962 75

4367155006 BRAGATO PAVING 7(a) 1,804,522.60 1,624,070 90

COMPANY, INC.

4386725006 VAN ARSDALE-HARRIS 7(a) 1,912,456.26 1,721,211 90

LUMBER COMP

4400985000 ONE WORLD INNS, LLC 7(a) 1,220,777 .33 1,098,700 90

4422575007 GINA BIANCHI 7(a) 599,076.17 539,169 90

4472865009 NORTHWOODS INN LLC 7(a) 2,071,856.36 1,864,671 90

& 333 CHERR

4488215007 DEVON DENTAL 7(a) 557,742.39 501,968 90

SURGERY

4515825009 THE LETICIA M. LUNA 7(a) 636,314.36 477,236 75

REVOCABLE

4531275010 L1ZGIO,LLC(EPC) 7(a) 1,163,091.05 872,319 75

4531315009 THE ELIZABETH 7(a) 1,599,501.99 1,199,626 75

URQUIZA LIVING T

4540675003 AMY L1N-PINEDA (EPC) 7(a) 260,791.01 195,594 75

4561065007 Z & H HAPPY HANDS 7(a) 1,797,285.89 1,347,964 75

CORPORATION
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4563365007 PENINSULA AIR 7{a) 745,871.00 Loan was purchased on March - 75

CONDITIONING (1, 2013 with a balance of
745,871 (SBA Share: 559,404)

4566135003 ROBERTSMITH AND 7{a) 429,625.63 322,219 75

DEBRA CRAMER

4642285005 GRAND STRAWBERRY 7{a) i.739,380.32 1,304,535 75

PATROLEUM,INC

4669495009 IGUANAS REAL ESTATE 7{a) 946,054.05 709,541 75

HOLDINGS,

4689375005 TRCHOLDINGS, LLC 7{a) 1,314,413.12 985,810 75

(EPC)

4717905007 THE All SALKHI & 7{a) 1,246,085.31 934,564 75

FATEMAH SALKI

4833645009 THRIFTY ROOTER 7{a) 197,203.29 147,903 75

PLP
loan

4866115010 GENKI NISHIKIGOI, INC. 7{a) 330,734.67 248,051 75

PLP
loan

4902815006 KV EQUITY, LLC 7{a) 870,974.84 653,231 75

PLP
loan

4942385002 LILLIEALEXANDER, LTD. 7(a) 636,192.84 No evidence of lien position in 477,144 75
file.

PLP
loan Contingent claim

$477,144
4960205009 INTERVENTION 911 7{a) 712,002.36 534,002 75

PLP
loan

4963625001 STANISLAUS RIVER INN, 7{a) 758,571.03 568,929 75
INC.

PLP
loan

8
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4988965005 HYO KIM M.D., INC 7(a) 1,575,659.93 Borrower used approximately 1,181,745 75
$49,000 to pay delinquent

PLP property taxes. Use of
loan proceeds for this purpose not

justified in Credit
Memorandum and not
authorized in Loan
Authorization. Borrower is
also subleasing 72% of the
premises which does not
appear to meet SBA
occupancy percentage
requirements. Additionally,
appears loan was used to
refinance debt where the
prior lender was in a position
to sustain a loss, contrary to
SBA requirements.

Contingent claim

$1,181,745
5011245002 ONE STOP NUTRITION 7(a) 525,000.00 Loan has not been sold in 393,750 75

CORPORATE secondary market
PLP
loan SETOFFRIGHT ON

CONTINGENT GUARANTEE
PAYMENT

5024485003 PREEN,INC. 7(a) 458,149.97 Memorandum in file indicates 343,612 75
that insurer declined to issue

PLP life insurance and reason for
loan decline was confidential. No

justification for waiver of life
insurance found in file.

Contingent claim

$343,612
5030595008 MASTER CARWASH 7(a) 3,337,787.37 2,503,341 75

PLP
loan
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5044695004 SUN-FAX AReo 7(a) 978,871.76 It appears that borrower used 734,154 7S
approximately $250,000 of

PLP the loan proceeds to payoff a
loan home equity line of credit.

No verification that proceeds
were used for business
purposes.

Contingent repair claim

$250,000

5048615010 JV MAITRESS 7(a) 638,778.95 479,084 75

PLP
loan

5063135006 SHEMA SHERWIN AND 7(a) 687,981.37 $30,000 in loan proceeds 515,986 75
DAVID SHERMA wired to owners' individual

checking account. No
verification that proceeds
were used for business
purposes.

Contingent repair claim

$30,000
5084465010 TROPICANA LIQUORS 7(a) 572,281.25 Collateral property appears to 429,211 75

have environmental
PLP contamination and no
loan

indemnification agreement

obtained.

Contingent claim

$429,211
5087955010 SIMPLE PASTIMES 7(a) 442,832.79 332,124 75

PLP
loan

5099975002 LODGEAT SEDONA, LLe 7(a) 1,573,987.15 1,180,491 75

PLP
loan

5140695004 TAMASEBI, INC. 7(a) 282,593.75 211,945 75

PLP
loan

10
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5147965005 ANAHEIM WHITE HOUSE 7(a) 1,379,362.28 1,034,522 75

RESTAURANT
PLP
loan

5157815010 ON MOTELS, INC. 7(a) 321,007.44 240,756 75

PLP
loan

5166625003 TEDDY BEAR HAULING, 7(a) 315,870.61 236,903 75
INC.

PLP
loan

5184515009 INTERNATIONAL 7(a) 391,721.99 293,791 75

RESTAURANT

CORPORATION PLP
loan

5206135004 TWIN POWER 7(a) 627,111.04 470,334 75

TECHNOLOGY, INC.
PLP
loan

5246565009 FIRSTINSURANCE 7(a) 316,000.00 Loan has not been sold in 237,000 75

CORPORATION secondary market
PLP
loan SETOFFRIGHT ON

CONTINGENT GUARANTEE
PAYMENT

Total Outstanding Balance of SBA 7(a) Loans (SBAguaranty exposure) $32,434,125
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FMLPLoans

SBA loan Borrower Seller Type Gross Active Comments SBA's SBA
Number Name of Balance Guaranty Guaranty

Loan Exposure %

4709145004 Aung San, SBC FMLP 2.228.770.06 File lndicatss Mercantile 1,783,016.00 80
LLC Portfolio Capital Corporation (a non-

Fund, LLC affiliate) was a transferee of
note. Cannot determine from
file if Mercantile holds
collateral.

Contingent claim

$1,783,016.00

4792575004 47300 Kato SBC FMLP 1,858,573.72 1,486,859.02 80
LLC Portfolio

Fund, LLC

4965035005 Justin sac FMLP 703,856.81 560,087.61 80
Giarla Portfolio

d/b/a/ Fund, LLC

White

Walls and

Kirsten

Skipper

4828535006 Airport SBC FMLP 7,802,166.48 Loan proceeds were used to 6,241.733.17 80
Boulevard PortfOlio finance a hotel with a

Realty, LLC Fund, LLC swimming pool. Pursuant to
loan pooling requirements at
13 CFR§1704(a)(6)(iii), loan
proceeds cannot be used for
financing the acquisition,
construction or renovation of a
swimming pool.

File indicates that Sterling
Savings Bank (a non-affiliate)
was a loan participant. Loan
participation prohibited by
120.1707 and FMLP Guarantee
Agreement. Also, because loan
refinanced a Sterling loan,
there may be a conflict of
interest indicating that this
loan was not made in a
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commercially reasonable
manner.

Contingent claim

$6,241,733.17

4826335001 3 AM, LLC SBCSenior FMLP 3,725,689.43 loan proceeds were used to 2,965,797.03 80
Commercial finance a hotel with a

Mortgage swimming pool. Pursuant to

Fund lLC loan pooling requirements at
13 CFR§1704(aj(6j(iii), loan
proceeds cannot be used for
financing the acquisition,
construction or renovation of a
swimming pool.

File indicates that Advmtg I,
LLC(a non-affiliate) originated
loan. Cannot determine from
file whether Advmtg I, LLC
holds collateral. Also, file
indicates that Mercantile
Capital Corporation (a non-
affiliate) is a loan participant.
Loan participation prohibited
by 120.1707 and FMLP
Guarantee Agreement.
Because there was no title
policy or UCCsearch in the file,
we are unable to verify

.. required first lien position .
Additionally, this property is
located in Capitol Heights, MD
which raises questions about
adequacy of loan
documentation and servicing
by CA lender.

Per Receiver's Fifth Interim
Report, this loan is in default.

Contingent claim

$2,965,797.03

5003425008 Focus SBCSenior FMlP 1,912,283.27 loan proceeds were used to 1,529,826.56 80
Hospitality Commercial finance a hotel with a

LLC Mortgage swimming pool. Pursuant to

Fund lLC loan pooling requirements at
13 CFR§1704(a)(6)(iii), loan
proceeds cannot be used for
financing the acquisition,
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construction or renovation of a
swimming pool.

File indicates DLS 1, LLCand
Mercantile Capital Corporation
(non-affiliates) were loan
participants. Loan
participation prohibited by
120.1707 and FMLP Guarantee
Agreement.

Additionally, this property is
located in Weirton, WV which
raises questions about
adequacy of loan
documentation and servicing
by eA lender.

Contingent claim

$1,529,826.56

5057155005 Senese SBe FMLP 3,207,668.07 2,566,134.49 80
Family Portfolio

Trust Dated Fund,LLC

2/11/89 as

amended

3280686000 Edge SBe FMLP 1,170,885.49 Loan proceeds were used to 934,632.52 80
Partners, Portfolio finance a hotel with a

LLC Fund, LLC swimming pool. Pursuant to
loan pooling requirements at
13 CFR §1704(a)(6)(iii), loan
proceeds cannot be used for
financing the acquisition,
construction or renovation of a
swimming pool.

File indicates that lien on
personal property is in second
position. Lien is supposed to
be in first position.

Additionally, this property is
located in St. Petersburg, FL
which raises questions about
adequacy of loan
documentation and servicing
by CA lender.

Contingent claim

$934,632.52

14
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4505985007 Sunshine SBC FMLP 7.119,118.45 Loan proceeds w@re ussd to 5,695,294.78 80
Hospitality Portfolio finance 01 hotel with a

Group, LLC Fund, LLC swimming pool. Pur!>uant to
loan pooling requirements at
13 CFR§1704(a)(6)(iii), loan
proceeds cannot be used for
financing the acquisition,
construction or renovation of a
swimming pool.

File indicates that Advant
Mortgage, LLC(a non-affiliate)
originated loan. Cannot
determine from file whether
Advant Mortgage, LLCholds
collateral. Also, file indicates
that Mercantile Capital
Corporation (a non-affiliate) is
a loan participant. Loan
participation prohibited by
120.1707 and FMLP Guarantee
Agreement.

Additionally, this property is
located in Salt Lake City, UT
which raises questions about
adequacy of loan
documentation and servicing
by CA lender.

Contingent claim

$5,695,294.78

5059675001 Aung SBC FMLP 1,524,254.14 File indicates that lien on 1,219,403.27 80
Solvang, Portfolio personal property is in second

LLC Fund, LLC position. Lien is supposed to
be in first position.

Contingent claim

$1,219,403.27
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5026835005 Tigran SBC FMLP 785,232.77 File indicates that lien on 628,186.17 80

Pogosyan Portfolio personal property is in second

Fund, LLC position. Lien is supposed to
be in first position.

We are unable to verify
required first lien position on
real estate because title
insurance could not be found
in file.

Contingent claim

$628,186.17

3714015000 David Investors FMLP 547,243.60 Possible ineligible borrower. 437,794.90 80
or Sherwin Prime Fund,

4162695000 and Shema LLC Contingent claim

Sherwin
$437,794.90

Total Outstanding Balance of FMLP Loans (SBA guaranty exposure) $26,048,765.52
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477,144.00
1,181,745.00
343,612.00
250,000.00
30,000.00

429,211.00

FMLPcontingent liabilities
1,783,016.00
6,241,733.17
2.,965,797.03
1,52.9,82.6.56
9l4,6l2.S2

5,695,294.18
1,219,40~.27
628,186.17
437,794.90

$21,435;684.40

7(a) contingent liabilities

Total contingent claim - 7(a) + FMLP
Total liquidated claim - Fuentes
Total contingent + liquidated

TOTALSBAEXPOSURE
7(a) FMLP

s 861,318.00 $ 1,783,016.00
$ 787,140.00 s 1,486,859.02
$ 818,499.00 $ 560,087.61
s 819,962.00 $ 6,241,733.17
$ 1,624,070.00 $ 2,965,797.03
s 1,721,211.00 $ 1,529,826.56
$ 1,098,700.00 $ 2,566,134.49
s 539,169.00 $ 934,632.52
$ 1,864,671.00 s 5,695,294.78
$ 501,968.00 $ 1,219,403.27
$ 477,236.00 $ 628,186.17
$ 872,319.00 $ 437,794.90
$ 1,199,626.00 $ 26,048,765.52
$ 195,594.00
s 1,347,964.00
$ 322,219.00
$ 1,304,535.00
s 709,541.00
$ 985,810.00
$ 934,564.00
s 147,903.00
$ 248,051.00
$ 653,231.00
$ 477,144.00
$ 534,002.00
s 568,929.00
$ 1,181,745.00
$ 393,750.00
$ 343,612.00
$ 2,503,341.00
$ 734,154.00
$ 479,084.00
$ 515,986.00
$ 429,211.00
$ 332,124.00
$ 1,180,491.00
$ 211,945.00
$ 1,034,522.00
$ 240,756.00
s 236,903.00
$ 293,791.00
$ 470,334.00
$ 237,000.00
$ 32,434,125;00
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EXHIBITB

u.s. Small Business Administration Loan Guaranty Agreement (SBA Form 750), by and between Small
Business Capital, LLC and SBA, dated April 6, 2010.
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·s U. S. SMALL BUSINESS ADMINISTRATION

LOAN GUARANTY AGREEMENT (DEFERRED PARTICIP ATION)

AGREEMENT.madethe 6th day of April 2010 by and between

Small Business Capital, LLC, 419 S. San Antonio Rd., Suite 213, Los Altos, CA 94022
(Lender's name and full address)

and The U. S. Small Business Administration (SBA), an agency of tile United States Government.

WHEREAS, the parties intend for Lender to make and SBA to guarantee loans to small business concerns pursuant to the Small Business Act. as
amended, and Title V of the Small Business Investment Act, as amended:

NOW, THEREFORE, the parties agree as follows:

1. Application for Gllaranty. This agreement shall cover only loans duly approved hereafter for guaranty by Lender and SBA subject to SBA's
Rules and Regulations as promulgated from time to time. Any loan approved by. Lender contingent upon SBA's guaranty WIder this agreement shall
be referred to SBA for authorization upon the separate application" of Lender and the loan applicant.

2. Approval of Guaranty. SBA shall either approve in a formal loan authorization or decline the guaranty by written notice to the Lender.
Prior to full disbursement of the loan, any change in the terms or conditions stated in the loan authorization shall be subject to prior written agreement
between Lender and SBA.

3. Cloainc a.d Disbllrsement of Loanl. Lender shall close and disburse each loan in accordance with the terms and conditions of the approved
loan authorization. Lender shall cause to be executed a note" and all additional instruments and take such other actions which shall, consistent with
prudent closing practices, be required in order fully to protect or preserve the interests of Lender and SBA in the loan. Immediately after the first dis-
bursement of each loan, Lender shall furnish SBA with a copy of the executed note, settlement sheet" and compensation agreement" and guaranty
fee mentioned in paragraph 5 hereof. Immediately following any subsequent disbursements, Lender shall furnish SBA with an executed settlement
sheet" . SBA shall be entitled at any time, after written notice to examine and obtain copies of all notes, security agreements, instruments of hypothe-
cation, all other agreements and documents (herein collectively called "Loan Instruments'-), and the loan repayment records held by Lender which
relate to loans made pursuant to this agreement.

4. Report of Status. Lender shall complete and forward to SBA a written, quarterly status report." This report shall he due within 20 days
after the end of the reporting period specified in the report. SBA shall not be obligated to purchase the guaranteed percentage of the outstanding bal-
ance of the loan ifSBA determines that Lender's failure to provide timely and accurate status information caused any substantial harm to the Gov-
ernment. This information collection requirement has been approved under OMB Nwnber 3245-0095.

5. Guaranty Fee. Lender shall pay SBA a one-time guaranty file calculated pursuant to SBA's rules and regulations. The guaranty fee shall be
paid within 90 days of the date of the loan approval stated in the loan authorization. If this fee is not paid within this time period, SBA will send the
Lender a written notice which will state that the guaranty on this loan will be terminated if SBA does not receive the fee within the time specified in
the written notice. The guaranty on this loan may be reinstated by SBA at its sole discretion pursuant to notice published by SBA in the Federal
Register. There will be no rebate of the guaranty fee at any time unless the Lender has not made any disbursement of the guaranteed loan and requests
a return of the fee together with cancellation of the loan authorization. Acceptance of the guaranty fee by SBA shall not constitute any waiver by SBA
of any negligence or other misfeasance on the part of the Lender.

6. Admillistntion of Loans. Lender shall hold the Loan Instruments, and shall receive <!II payments of principal and interest until transfer of
the note to SBA. Holder of the note (Lender or SBA) shall not, without prior written consent of the other: (a) make or consent to any substantial
alteration in the terms of any Loan Instrument ("Substantial" includes but is not limited to, increases in principal amount or interest rate or any ac-
tion that benefits or confers a preference on the holder); (b) make or consent to releases of collateral having a cumulative value, as reasonably deter-
mined by the holder of the note, which is more than 20 percent of the original loan amount; (c) accelerate the maturity of any note; (d) sue upon any
Loan Instrument; or (e) waive any claim against any borrower, guarantor, obligor or standby creditor arising out of any Loan Instrument. All servic-
ing actions shall be the responsibility of the holder who shall follow accepted standards ofloan servicing employed by prudent lenders generally, ex-
cept that borrowers compliance with SBA's non-discrimination regulations (13 C.F.R., Part 113) shall be subject to action solely by SBA.

7. Purehase by SBA. Lender may demand in writing that SBA purchase the guaranteed percentage of the outstanding balance of the loan if de-
fault by a borrower continues uncured for more than 60 days (or less, if SBA agrees) in making payment, when due, of any installment of principal or
interest on any note. By making written demand that SBA purchase the guaranteed portion of a loan, Lender shall be deemed thereby to certify that
the loan has been disbursed and serviced in compliance with this agreement and that this agreement remains in full force and effect with respect to the
loan. Within 30 days after receipt of Lender's demand, together with a certified transcript of the loan account, and the assignment of the Loan Instru-
ments, without recourse, SBA will pay to Lender the guaranteed percentage of the balance of the loan plus accrued interest at the note rate, after ad-
justment for other charges, as appropriate; SBA will issue to Lender a certificate of interests evidencing the percentage of loan retained by the Lender
If SBA consents that Lender may continue administration of the loan after SBA purchases the guaranteed percentage, Lender shall deliver to SBA at
the time of purchase conformed copies of any of the Loan Instruments not previously furnished SBA and issue to SBA a certificate of interest" evi-
dencing SBA's percentage of the loan. Purchase by SBA shall not waive any right of SBA arising from Lender's negligence, misconduct. or violation of
any provision of this agreement.

*Form to be furuished by SBA.

SBA FORM 750 (10-83) REF SOP 70 50 PREVIOUS EDITIONS ARE OBSOLETE
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8. FCClI or CommiHiolUo Lender ~l not require certificates of deposit or compensating balances and shall not directly or indirectly charge or
receive any bonus. fee. commission or other payment or benefit in connection with miling or servicing any loan. except reimbURement for charges or
expenses incurred or compensation for actual services rendered.

,. Sharing of Repayment frvteeda aDd CoOatcl1Il. Lender shall not acquire any preferential sccwity. 3urcty or ins\1l"llOO:to protect its unguar-
anteed interest in a loan. All repayments, security or guaranty of any nature, including without limitation rightll of set off and counterclaim. which
Lender or SBA jointly or severally may at any time recover trom any source whatsoever or have the right to recover on any guaranteed loan. shall re-
pay and secure the interests of Lender and SBA in the same proportion lIS!uciI interest bear! rqpeetively to the Ul\paidbalance of tile loan. Lender
shall notify SBA of any loan or advance by Lender to a borrower subsequent to a guaranteeclJoan, and if, in SBA s opinion, circumstances require, and
any borrower's consent required is first obtained. enter into a written agreement with SBA providing for the application of collateral (or proceeds re-
alized therefrom) to the respective loans in a manner satisfiK1toryto the parties hereto.

10. Paymenl of ExpeDles. All ordinary expense of making, servicing, and liquidating a guaranteed loan shall be paid by, or be recoverable from
the borrower. All reasonable expenses incurred by Lender or SBA which are not recoverable from the borrower shall be shared ratably by Lender and
SBA in accordance with their respective interests in any such loan.

n.SBA Purchase PrivDege. Notwithstanding any provision of any agreement between SBA and Lender, SBA has the absolute right at any time
to purchase its guaranteed percentage of any loan in the interest of the Government or the borrower. Within IS days of the Lender's receipt of SBA's
written demand to purchase the guaranteed percentage, Lender shall deliver to SBA a certified transcript of the loan account showing date and amount
of each advance or disbursement and repayment and shall assign and deliver to SBA the Loan Instruments pursuant to paragraph 1 above. Upon re-
ceipt ofthcse documents, SBA shall pay Lender the guaranteed portion of the amount then owing on the loan pursuant to paragraph 7 above.

12. Assignment ofIntel'l!sl in LoaD. A. Either party may assign, in whole or part, its rights or obligations under this agreement on any guaran-
teed loan with the prior written consent of the other party including transfers pursuant to Secondary Participation Agreements (13 C.F.R. Part 120
120.5(aX3».B. Nothing in this agreement prohibits, upon written notice to SBA, assignment by the Lender (or holder oftbe Note) to other bank-
ing institutions provided (I) the Lender retains an unguaranteed interest of not less than 10 percent of the outstanding principal amount of the loan
(2) SBA may continue to deal solely with the Lender as to the entire loan and (3) assignee shall have no greater rights than assignor. C. Nothing in this
agreement prohibits Lender, without notice to SBA from using any guaranteed loan as security for (I) Treasury Tax and Loan-Aceounts (Treasury De-
partment Circular 92}, (2) the deposit of public funds, (3) uninvested trust funds, or (4) discount borrowings at the Federal Reserve Bank, provided
(a) Lender has not sold or otherwise assigned any part of the guaranteed loan, and (b) Lender retains full authority to perform its responsibilities under
this agreement.

13. T ermiDatioD.

a. Either party may terminate this agreement upon not less than 10 days written notice by certified mail to the other party. Termination shall not
affect the guaranty of any loan previously authorized by SBA. This subparagraph is not applicable where this agreement applies only to one designated
borrower.

b. Lender may terminate the guaranty as to any unassigned loan guaranteed hereunder at any time prior to purchase by SBA upon notice
to SBA. The guaranty of any loan shall be terminated if demand for SBA to purchase or a request to extend tile maturity is not received by SBA with-
in one year after the maturity of the note.

This agreement shall inure to the benefit of, and be binding upon the parties, their successors and assigns.

IN WITNESS WHEREOF, Lender and SBA have caused this agreement to be duly executed the date first above written.

(SEAL)

Small Business Capital, LLC
NAME OF LENDER

BY Mark Feathers, CEO, SB Capital, Managing Member
NAME & TITI.E

SBA 750 (10-83)

(Leader shan execute and submit two copies to SBA field office.)

Grady B.M>1>d~~~~th
Director, Office of Financial Assistance
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EXHIBITC

u.s. Small Business Administration Secondary Participation Guaranty Agreement (SBA Form 1086)
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EXHIBITD

Copies ofFMLP Guarantee Agreements for the Receivership Entities' FMLP loans

19

Case5:12-cv-03237-EJD   Document633-1   Filed11/27/13   Page23 of 23


